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Summary 



An examination of Justice O’Connor’s opinions reveals a gradual shift in 
perspective regarding the legal and constitutional standards to be applied in evaluating 
governmental affirmative action efforts, and the manner of their application in various 
legal and factual settings. This report briefly surveys decisions of retiring Justice Sandra 
Day O’Connor in affirmative action cases, an area where her opinions have frequently 
determined the outcome. 



An examination of Justice O’Connor’s opinions reveals a gradual shift in 
perspective regarding the legal and constitutional standards to be applied in evaluating 
governmental affirmative action efforts, and the manner of their application in various 
legal and factual settings. Early on, Justice O’Connor was notably in dissent from a series 
of rulings in 1986 and 1987 which narrowly approved of remedial hiring preferences for 
minorities and women in statutory Title VII employment discrimination cases. These 
measures were deemed by a majority of the Justices to be a proper remedy for “manifest 
racial imbalance” in “traditionally segregated” job categories, if voluntarily adopted by 
private employers, 1 or for entrenched patterns of “egregious and longstanding” 
discrimination by the employer, if imposed by judicial decree. 2 In either circumstance, 
however, the Court required proof of remedial justification rooted in the employer’s own 
past discrimination and its persistent workplace effects. Of equal importance, all racial 
preferences in employment were to be judged in terms of their adverse impact on 
“identifiable” non-minority group members. But affirmative action preferences had to be 
sufficiently flexible, temporary in duration, and “narrowly tailored” to avoid becoming 
rigid “quotas.” 3 



1 United Steelworkers v. Weber, 443 U.S. 193 (1979). 

2 Local 28 Sheet Metal Workers v. EEOC, 478 U.S. 421 (1986). 

3 United States v. Paradise, 480 U.S. 149 (1987); Johnson v. Transportation Agency, 480 U.S. 
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